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INSURABLE INTEREST 


Occupancy of Property Insured 


A strip of land, together with certain dwelling houses 
standing thereon, was conveyed by the land company, 
to which it belonged, to the Town of Belvedere, the 
deed reserving to the grantor all the rents paid by the 
occupants of the dwelling houses and providing that if 
any of the buildings should be destroyed by fire, there 
could be no rebuilding. The destruction of any build- 
ing, therefore, would necessarily terminate the lease of 
the occupant. Plaintiff and his predecessors occupied 
these premises as a residence for over forty years, pay- 
ing to the land company a stipulated monthly rental. 


Please Route to: 


Insurance on Building 


The insurance procured by plaintiff on his dwelling 
stipulated that it was predicated upon a “lease to land” 
held by the assured. After the building was totally 
destroyed by fire, defendant insurance company denied 
liability under the policy claiming that plaintiff’s in- 
terest in the land did not amount to a leasehold, that 
he was a mere licensee and, therefore, the policy did 
not cover the loss. 


Nature of Tenure 


In a decision handed down by the United States 
District Court for the Northern District of California, 
Southern Division, in Smith v. Royal Insurance Co., 
Ltd., reported at 1 Fire and Casualty Cases 215, it was 
said that plaintiff failed to prove an insurable leasehold 
interest in himself and judgment was entered for de- 
fendant. Plaintiff appealed and the Circuit Court of 
Appeals for the Ninth Circuit reversed the District 
Court, holding that the terms of the deed under which 
the Town of Belvedere held the property were not in- 
consistent with the existence of a tenancy, that a month 
to month tenancy did in fact exist, and that such an in- 
terest in real property constituted an insurable interest. 
See J] 300,320. 
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% CASE OF GENERAL INTEREST 


“Other Insurance” Clauses.—Court refused rehearing after de- 
cision holding that where two policies covered the same 
loss, each policy containing an “other insurance” clause, the 
effect of these clauses was to cancel one another and each 
insurer bore a proportionate share of the loss. (Trinity 
Universal Insurance Co. v. General Accident, Fire & Life 
Assurance Corp. of Perth, Scotland, Ohio Ct. of App.) 

{ 300,319, 702,721. 


* FIRE x 


Bribery of Superintendent of Insurance.—In a proceeding in 
the nature of quo warranto charging respondent insurance 
companies with having illegally bribed the Superintendent 
of Insurance to obtain an increase in the rates on fire, 
lightning, hail and windstorm insurance, the Supreme Court 
of Missouri assumed jurisdiction. (State of Missouri v. 
American Ins. Co. et al., Mo. Supreme Ct.).. { 300,321. 


Insurance of Property by Part Owner.—It was held error to 
enter a judgment in favor of insured, part owner of the 
insured property, for the full value of the building destroyed 
by fire. A joint owner may insure the interest of the other 
owners without their consent or subsequent ratification, but 
a policy insuring the whole property is valid only to the 
extent of the insured’s interest. (Summer v. The Stark 
County Patrons Mutual Insurance Co., Ohio Ct. of App.).. 
q 300,315. 


Waiver of Sole and Unconditional Ownership Clause.—De- 
fendant insurance companies were held not to have waived 
the sole and unconditional ownership clauses of their fire 
insurance policies by imputation of the knowledge of the 
insurance solicitor that the named insured’s partner was 
joint owner of the insured property, such knowledge includ- 
ing information of the violation of law by insured. (New 
Hampshire Fire Insurance Company of Manchester v. Boler 
et al., Wyo. Supreme Ct.).. . J 300,316. 


Illegal Mixture of Gasoline and Kerosene.—Where explosion 
of stove resulted when some kerosene which had become 
mixed with gasoline was poured on the fire, plaintiff had 
the burden of proving that the mixture was attributable to 
the negligence of defendant oil company and its employees 
in order to recover for the death of his wife which was 
caused by the explosion. (Pasdernik, Special Adm’r v. Pride 
et al., Wis. Supreme Ct.).. J 300,322. 


Investigation of Fire—Where prior to completion of contract, 
whereby plaintiff was to investigate and attempt to prove 
that fire covered by defendant’s policy was of incendiary 
origin, defendant prevented performance by settling with 
the insured, plaintiff was held entitled to recover for the 
value of his services rendered. (Graves v. Merchants and 
Mechanics Mutual Fire Ins. Co., St. Louis Ct. of App., Mo.) 

7 300,323. 


Broker’s Right to Commissions.—Where an applicant for in- 
surance prior to the issuance of policies arranged for by a 
broker terminates its relationship with said broker, the latter 
has no cause of action thereafter against the insurer, he 
being an agent of the applicant and not of the insurer. 
(Clinchy v. Grandview Dairy, Inc. et al., N. Y. Ct. of App.) 

q 501,318. 


Commissions Due to Agent.—In agent’s action to recover com- 
missions alleged to be due under contract with defendant 
insurance company, evidence was held insufficient to show that 
settlement made at termination of agency was to be con- 
sidered final, the agency contract providing that upon 
termination of the agency, no commissions were to be con- 
sidered due until the existing policies expired or losses were 
paid. (Eugene Whittington & Co. et al. v. Universal Insurance 
Co. of Newark, N. J., Okla. Supreme Ct.).. § 300,324. 


Insurance on Live Stock.—Insurer was held liable for the fy] 


estimated value of mules damaged and killed during a fire 
the court construing a by-law of the insurance company. 
providing for equitable adjustment of liability if insured 
did not carry insurance for the full estimated value of the 
live stock, to require such carriage as of the time of the 
issuance of the policy. (Schultz et al. v. Home Mutual In. 
surance Company et al., K. C. Ct. of App., Mo.). . .] 300,313, 


Unauthorized Practice of Law.—Title guarantee corporation 


which prepared papers, and assisted in carrying through 
plan for construction and financing of several houses held 
to be engaged in the practice of law in violation of statute. 
(People of the State of New York v. Lawyers Title Corpora- 
tion, N. Y. Ct. of App.). . . J 300,309. 


Installation of Gas Meter.—Plaintiff was denied recovery for 


personal injuries and property damage against the gas com- 
pany which installed a gas meter in his home. Subsequently 
thereto an explosion occurred. Since the gas company had 
shut off the meter, it could not be said that it had “finally 
put in service” the house gas piping which had been negli- 
gently constructed and it had a right to assume that no one 
would violate the law and tamper with the meter. (Missis- 
sippi Public Service Company v. Cunningham, Miss. Supreme 
Ct.).. .§ 300,311. 


Insurance Proceeds Applied to Mortgage.—Where the mort- 


gagor sought to effect a cancellation of a mortgage on the 
ground that the proceeds from a policy of fire insurance 
had been paid to the mortgagee for the purpose of cancel- 
ling the debt, the court ruled that he was not entitled to 
such cancellation since the evidence showed that the money 
was not applied to the payment of the mortgage debt but 
was kept by the mortgagee for the use of the mortgagor in 
rebuilding the residence destroyed by fire. (Brittain et al. 
v. Commercial National Bank of Anniston, Ex’r, Ala. Supreme 


Ct.).. . J 300,317. 


Satisfaction of Judgment out of Insurance Proceeds.—It was 


held that plaintiff was entitled to a satisfaction of its judgment 
against defendant corporation out of the proceeds of a fire 
insurance policy, the court finding that its judgment was 
valid and that insured’s administratrix was estopped to deny 
the identity of the corporation, (National Grocery Company 
v. Kotzebue Fur & Trading Company et al., Wash. Supreme 
Ct.). . .§ 300,312. 


Forfeiture of Fire Insurance Policy—Where insured and de- 


fendant insurer agreed that upon loss of the insured premises 
by fire, the proceeds of the policy would be paid to the 
mortgagee, subject to the provisions of the policy, it was 
held that the policy became forfeited upon institution of 
foreclosure proceedings by the assignee of the mortgagee, 
the policy providing for its nullity upon the happening of 
such event. (Ramsey, Ex’r v. The Farmers’ Mutual Insurance 
Co. of Macon, Missouri, K. C. Ct. of App., Mo.).. 300,314. 


Reformation of Insurance Policy.—Where an insurance policy 


provided that unoccupancy and vacancy privilege was limite 
to sixty consecutive days and defendant insurance com- 
pany’s agent assured him that his amusement device was 
covered while the summer park was closed since he went 
to the park at least every sixty days, the court reformed the 
policy to coincide with the intent of the parties. (Nazzaro ¥. 
Globe & Republic Insurance Company of America, N. J. Ct. 
of Err, & App.).. .¥ 300,310. 


% NEGLIGENCE * 
(Other than Automobile) 


Customer Injured.—Plaintiff sought damages from defendant 


for injuries received in defendant’s large department store 
by reason of a fall upon a stairway. The evidence was suffi- 
cient to make an issue of fact for the jury as to whether or 
not defendant knew, or by the exercise of ordinary care 
could have known, of the defective condition of the nosing 
on the step at the time plaintiff fell. (Mastin v. Emery, Bird, 
Thayer Dry Goods Co., Kansas City Ct. of App., Mo.) 
401,344. 
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Landlord and Tenant.—If a landlord undertakes to make im- 
provements or repairs on a leased building, and he makes 
them in such a negligent manner as to injure the tenant, the 
tenant may recover the damages he sustains by reason of 
this negligence or carelessness. (Mahan-Jellico Coal Co. v. 
Dulling, Ky. Ct. of App.). . .] 401,350. 


Failure to Warn.—Plaintiff was injured, while unloading water- 
melons from a railroad freight car located on a switch track 
owned by defendant, when the car in which plaintiff was 
working was bumped by an engine operated by defendant. 
Plaintiff's evidence to the effect that he was not warned by 
employees and that he heard no signal of the approaching 
engine was sufficient to warrant the court in instructing the 
jury on the failure to warn. (Bain v. Mo.-Kan.-Tex. R. R. 
Co., Kansas City Ct. of App., Mo.).. .] 401,343. 


Eye Injury.— Plaintiff brought an action to recover damages for 
eye injuries sustained by her as a result of a hot cinder 
blown into her eye from defendant’s locomotive. The 
issues involved as to the liability of defendant, the extent of 
the injury, if any, and whether defendant acquitted itself 
of the duties resting upon it became jury questions and 
should have been submitted to the jury under proper and 
correct instructions. (Mo. Pacific R. R. Co., Thompson, Tr. 
v. Miller, Ark, Supreme Ct.).. .{ 401,347. 


Contributory Negligence.—In an action to recover for wrongful 
death the trial court properly granted defendant’s motion 
for nonsuit, as deceased was guilty of contributory negli- 
gence and gross negligence in walking upon the track on 
which a train was approaching, without stopping to look or 
listen or do any act for his own safety. (Baxley, Admx. v. 
Atlantic Coast Line R. R. Co., S. C. Supreme Ct.) . . .] 401,349. 


Open Crossing Gates.—The fact that crossing gates are open 
or other signalling devices maintained at crossings by a 
railroad do not operate, constitutes an assurance, upon which 
a traveler may place some reliance, that it is safe to cross 
the tracks and is a circumstance to be taken into con- 
sideration by the jury on the issue of contributory negli- 
gence. (Martin v. Boston & Me. R. R., N. H. Supreme 
Ct.).. .] 401,356. 


Passenger Injured.—Plaintiff claimed that she was injured by 
a fall said to have been caused by the premature starting of 
a street car. Judgment in favor of defendant dismissing 
plaintiff’s suit was affirmed, as the judgment was amply 
supported by testimony that plaintiff was on the pavement 
when she fell. (Rhodes v. New Orleans Public Service, Inc., 
La. Ct. of App.). . . 401,346. 


Last Clear Chance.—Plaintiff was injured when he was struck 
or collided with defendant’s street car when he walked from 
the curb holding an umbrella in front of his face. The 
evidence showed that the motorman knew that plaintiff was 
in a position of peril and under such circumstances the 
doctrine of last clear chance was applicable and the trial 
court properly instructed the jury on that subject. (Her- 
nandez v. Brooklyn and Queens Transit Corp., N. Y. Supreme 
Ct., App. Div.). . . 401,354. 


Causal Connection.—Plaintiff, a pupil at defendant school, was 
injured while playing tag with other pupils, when she lost 
her balance, while standing on a concrete ledge, and fell, 
striking and breaking with her hand a glass panel in a door 
which another pupil had suddenly shut as she was attempt- 
ing to regain her balance. From the evidence the jury could 
find that the condition of the apron and the position of the 
unprotected glass door constituted negligence on the part of 
defendant and that there was a necessary causal connection 
between such negligence and the injuries sustained by plain- 
tiff. (Eckerson v, Ford’s Prairie School Dist. No. 11 of Lewis 
County, Wash. Supreme Ct.).. . | 401,351. 


Court Room Spectator Injured.—Plaintiff was injured, while 
visiting in one of the superior court rooms to observe a 
case then in progress, when the folding chair in which he 
was sitting collapsed. The trial court properly granted a 
nonsuit because in so far as the building involved was main- 


tained by the city and county for the superior courts, de- 
fendant was acting as a county, in a governmental capacity, 
performing a duty expressly imposed upon it by the state. 
(Dineen v. City and County of San Francisco, Cal. Dist. Ct. of 
App.). . .] 401,348. 


Wrongful Death.—Plaintiff brought an action to recover dam- 


ages for the wrongful death of plaintiff’s intestate, a pedestrian, 
who fell into a sewer trench dug by defendant contractor in 
defendant city. The evidence established that the dangerous 
condition of the sidewalk which caused the accident was 
created by the contractor, and the city’s liability to plaintiff 
was solely because of its failure to take notice of the con- 
dition. (Toth, Admx. v. Kennedy & Smith, Inc., et al., N. Y. 
Supreme Ct., App. Div.). . .f 401,355. 


Administration of Drugs.—Allegations of plaintiff’s petition 


that defendant physician administered drugs which put 
plaintiff in a semi-conscious condition as part of a con- 
spiracy to obtain possession and control of plaintiff’s per- 
sonal property, were sufficient to state a cause of action 
against defendant. (Lord v. Claxton, Ga. Ct. of App.)... 
1 401,345. 


County Fair.—A county fair where no admission fee is charged 


to those who attend, is not operated for profit and the county 
in conducting it, is acting in its governmental capacity as 
an arm of the state, and it is not liable for injuries caused 
by the negligence of its officers and agents. (Petersen v. 
Bannock County, Idaho Supreme Ct.).. .{ 401,342. 


Newly Discovered Evidence.—Evidence, which if true, estab- 


lished that the condition of which plaintiff complained was 
not caused by any act of defendant was basis for a new 
trial on the ground of newly discovered evidence. (Corn- 
brooks v. Terminal Barber Shops, Inc., N. Y. Supreme Ct., 
App. Div.). . .§ 401,353. 


Rehearing.—Defendant’s motion for rehearing granted and 


former judgment reversing the judgment and remanding 
the cause with directions to dismiss the case, unless the 
jurisdiction of the County Court was shown, set aside. 
(Indian Territory Illuminating Oil Co. v. Rainwater, Tex. Ct. 
of Civ. App.). . . | 401,352. 


Instructions.—In an action to recover from a building owner 


for injuries sustained as the result of the improper con- 
struction of the building, defendant excepted to the court’s 
instructions on the ground that the jury was given to under- 
stand that conditions generally found and maintained under 
similar circumstances tested due care, when the proper test 
was of reasonable safety. However taking the instruction 
as a whole there was no probability that the language may 
have conveyed to the jurors an erroneous conception of 
the law. (Howe v. Jameson, N. H. Supreme Ct.).. ¥ 401,357. 


* LIFE x 


Automatic Premium Loans.—Automatic premium loans ad- 


vanced in accord with the request made by the insured in 
his application for the policy held to have equalled the loan 
value of the policy prior to the death of the insured so that 
the policy was caused to lapse prior to such date. (Witine- 
bert v. American National Insurance Company, Tex, Ct. of 
Civ. App.)... 501,207. 


Void Policy.—A policy issued in contravention of the statute 


under which the insurance company was organized is void 

in its entirety and no recovery thereunder will be permitted. 
(Phelps et al. v. Life Benefit, Inc. et al., S. D. Supreme Ct.) 
..§ 501,201. 


Voidability of Policy—Insurance company held entitled to 


avail itself of clause in policy providing that insurer could 
void same if it appeared that the insured had within the 
two years preceding the issuance of the policy been in the 
hospital or been treated for a serious physical or mental 
disease. (Grant v. Metropolitan Life Ins. Co., S. C. Supreme 
Ct.) . . .¥ 501,202. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Bill to Cancel Policy.—Defendant held entitled to bring a bill 
in equity seeking the cancellation of a life insurance policy 
on the grounds that fraudulent statements had been made 
in the application therefor subsequent to plaintiff’s action 
on the policy. (Metropolitan Life Insurance Company v. 
Urback, N. J. Ct. of Err. & App.). . .¥ 501,220. 


Effectiveness of Policy.—Evidence held sufficient to show that 
policy had been delivered by the insurer and that first 
premiums thereon had been paid in compliance with terms 
thereof. (Kansas City Life Ins. Co. v. Williams, Ga. Ct. of 
App.).. .§ 501,221. 


Curability of Disease—Where an insured was suffering from 
tuberculosis at the time when his war risk insurance lapsed, 
but there was no showing that the disease at that time was 
incurable, the insured is not entitled to recover total and 
permanent disability benefits provided by said insurance. 
(United States of America v. Thornburgh, Adm’r, U. S. C 
C. A, Oth C.)... FSi Ziz. 


Total, Permanent Disability under War Risk Policy. —Tuber- 
culosis, either active or chronic, does not, per se, constitute 
total and permanent disability upon which recovery will 
be allowed under a policy of war risk insurance, (Young v. 
United States of America, U.S. C. C. A., 9th C.).. .§ 501,213. 


Veteran Not Totally and Permanently Disabled.—A veteran 
who made no claim for disability benefits for a period of 
about thirteen years and who worked at several types of 
occupations during that period, not all of which were dis- 
continued because of the condition of his amputated leg, 
was found not to be entitled to such benefits. (Berry v. 
United States, U. S. C. C. A., 2nd C.).. .§ 501,217. 


Veteran’s Claim Barred.—Plaintiff denied rehearing after court 
had held that his claim for compensation had been barred 
by the limitations period, he having done nothing to pros- 
ecute his claim for some five or six years after the govern- 
ment’s denial thereof. (Simmons v. United States of America, 

S.C. C. A., 4th C.)...9 501,218. 


Total, Permanent Disability—An insured who recovered from 
an injury within two years was only temporarily disabled 
and is not entitled to total, permanent disability benefits pro- 
vided for by a policy issued by defendant insurer. (Finnes- 
sey v. John Hancock Mutual Life Ins. Co., N. Y. Supreme 
Ct., App. Div.).. .¥ 501,214 


Proof of Disability —Proof of disability was held not to be a 
condition precedent to the insurer’s liability for disability 
benefits provided for in the policy issued to plaintiff, al- 
though such proof was necessary before the payments were 
made. (The Mutual Life Ins. Co. of N. Y. v. Drummond, 
Uv. 5. 6. CA, Gta C.)... 750i 221. 


Proof of Disability Condition Precedent to Disability Pay- 
ments.—The furnishing of proof of total and permanent 
disability in accordance with the terms of the policy was 
held to be a condition precedent to the insured’s right to 
receive disability benefits and the insanity of the insured 
was no excuse for the failure to furnish such proof. (Farmers 
Trust Co. v. Reliance Life Ins. Co. of Pittsburgh, Pa., Pa. 
Supreme Ct.)... 501,208. 


Paresis—Waiver of Premiums.—Insured who was suffering 
from paresis held not to have been totally and permanently 
disabled so as to be entitled to have premiums waived by 
insurance company and policy continued in force. (Fitzsim- 
mons v. The Prudential Insurance Company of America, 
U.S.C. C. A., 7th C.).. .9 501,216. 


Insured’s Health—Burden of Proof.—Where policies provided 
that they were not to be effective if the insured was not 
in good health at the time of the issuance thereof, the court 
held that the burden of proving that the insured was not 
in good health was upon the insurance company which issued 
the policies. (Krajewski, Adm’x v. The Prudential Insurance 
Co. of America, Ill. App. Ct.)... 501,215. 


May 16, 1940 


Materiality of Statements Made in Application—Statements 
made in application for policy of insurance held not to be 
material to the risk therein involved so as to void the policy. 
Evidence held sufficient to justify finding that policy had 
not lapsed for non-payment of premiums. (National Acci- 
= A Insurance Company v. Childs, Ga. Ct. of App.) 

0 


Delay in Acting Upon Application—An insurance company 
was not held responsible for delay in acting upon an ap- 
plication prior to the death of the applicant, there being no 
showing of any duty on the part of the company to act 

on such applications within any particular time. (Zaye, 
‘Ad dm’r v. John Hancock Mutual Life Ins. Co. of Boston, Mass., 
Pa. Supreme Ct.).. .[ 501,204. 

Exception Clause in Accident Policy.—The operation of a 
glider was held to constitute participation in aeronautics 
within the meaning of the clause excluding from the cover- 
age of an accident policy injuries sustained by the insured 
while so engaged. (Spychala v. Metropolitan Life Ins. Co., 
Pa. Supreme Ct.). . . J 501,209. 


Accidental Death.—Death of insured resulting after novocaine 
was administered in preparation for a tonsil operation held 
to have been caused by external, violent and accidental 
means. (Adlerblum et al., Ex’rs v. Metropolitan Life Ins. Co., 
N. Y. Supreme Ct., App. Div.).. .] 501,206. 


Release Fraudulently Obtained.—Trial court erred in dismiss- 
ing action where it was shown that plaintiff was fraudulently 
induced to sign release of claim by the acts of the insurance 
company’s agent in withholding from her facts which were 
material. (/ndustrial Life & Health Ins. Co. v. Johnson, Ga. 
Ct. of App.). .. J 501,222. 


Change of Beneficiary on Sunday.—The execution of a change 
of beneficiary by an insured on a Sunday and within four 
hours of his death was held to be invalid and in violation of 
the Sunday contract laws. (Thompson v. Weems, U. S, C 
C. A., Gh C.).. -FSGi2ie 


Inspection of Insurance Corporation’s Books.—Order allowing 
five policy holders, who alleged that they were bringing their 
action on behalf of perhaps twenty-thousand other policy 
holders similarly situated, to inspect the books and records of 
the insurance company held to permit a “fishing expedition” 
and to be vexatious in the extreme. (Royster et al. v. United 
Life Ins. Co. et al., S. C. Supreme Ct.). . . | 501,203. 


Disputed Claim to Insurance Proceeds.—Named beneficiary in 
a policy issued to the insured prior to her marriage, the 
premiums on said policy being paid by the insured from 
her separate earnings subsequent to her marriage, was held 
entitled to proceeds from policy as against the insured’s 
husband. (Pacific Mutual Life Ins. Co. v. Cleverdon et al., 
Calif. Dist. Ct. of App.)...§ 501,205. 


*% AUTOMOBILE » 


Contract of Reinsurance.—Where a contract of reinsurance is 
found to be an indemnity contract as distinguished from 
a public liability contract, the reinsurer is liable only in the 
event that the reinsured is obliged to pay a judgment i 
excess of the base deductible sum provided for in the con 
tract of reinsurance. (Fischer, Rec’rv. The Excess Insuranc 
Company of America, U. S. Dist. Ct., Iowa). . .J 702,704. 


Obligation of Insurer to Defend Suits.—Plaintiff, as liability 
insurer, had agreed to defend all suits against its insured 
whether groundless, false or fraudulent. When its insured 
was sued as a result of a truck collision, plaintiff insisted 
that the insurer of the owner of the truck was bound to 
defend the suits, but the court held that plaintiff’s duty to 
defend its insured was unequivocal under its policy. (Mary- 
land Casualty Company v. The Texas Company et al., U. g 
Dist. Ct., W. D. of Mo.). .J 702,708. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Suit on Fire Policy —Where plaintiff sought to recover on a 
policy of fire insurance covering his truck and issued by 
defendant, the court held that the portion of defendant’s answer 
stating that plaintiff knowingly made material misrepre- 
sentations as to the truck’s being fully paid for constituted a 
valid defense and should not have been stricken by the trial 
court. (The Franklin Fire Insurance Company of Philadelphia 
v. Fullen, Tex. Ct. of Civ. App.). . . J 702,698. 


Insurance Against Loss by Fire and Theft.—Defendant insurer 
denied liability under its policy for the loss of plaintiff's 
automobile by theft and subsequent fire claiming that plain- 
tiff had placed a lien upon the car in violation of the policy 
and that plaintiff was not the owner of the car. The court 
held that the alleged lien was not valid and that plaintiff 
procured title to the car in accordance with law. (Saffran 
v. Rhode Island Insurance Company, K. C. Ct. of App., Mo.) 
.. §| 702,720. 


Warranty in Policy Breached.—Where a policy issued by de- 
fendant contained a clause stating that the automobiles 
covered therein were owned exclusively by the insured, the 
court held that the insured’s ownership of one of the vehicles 
under a conditional bil! of sale was a breach of the warranty 
contained in the policy. (Ambrose v. Indemnity Insurance 
Company of North America, N. J. Ct. of Err. and App.) 

q 702,724. 


Railroad Crossing Collision —Where plaintiff knew that he was 
approaching a railroad crossing and failed to reduce the 
speed of his automobile so that it could be stopped within 
the range of his lights, the court held that he was not in 
the exercise of ordinary care for his own safety and denied 
a recovery for injuries sustained as the result of a collision 
between his automobile and a train moving over the cross- 


ing. (Pollard, Rec’r v. Clifton, Ga. Ct. of App.).. .] 702,697. 


Pedestrian Injured.—A judgment recovered by plaintiff who 
was struck by defendant’s truck while crossing a street at 
a point other than an intersection was affirmed on appeal 
the court finding that the issue of discovered peril was prop- 
erly submitted to the jury, and that plaintiff was not guilty 
of improper lookout as a matter of law. (Martinez et al. 


v. Pena, Tex. Ct. of Civ. App.).. .] 702,700. 


Small Child Struck by Truck.—Where a small child darted 
diagonally from behind a truck, and into the path of de- 
fendant’s truck, defendant was not held responsible for his 
injuries, there being no evidence to establish his fault. 
(Richard Coleman v. Stacy; Sumner Coleman v. Same, N. H. 
Supreme Ct.)...{ 702,707. 


Liability of Third Persons to Trespassers.—Where defendant’s 
employee, a person lawfully on certain property of another, 
backed a truck into two trespassers on said property, it was 
held that the defense of unlawful invasion of property could 
not be asserted against the injured persons by defendant 
because trespass is an injury to possession and only he 
who has possession can assert the defense. Suit was 
originally brought in Massachusetts. (Law et al. v. Railway 


Express Agency, U. S. C. C. A., Ist C.)...] 702,719. 


Wrongful Death of Pedestrian——Where plaintiff recovered a 
judgment for the wrongful death of her decedent, a pedes- 
trian who was struck by an automobile while crossing the 
street at an intersection, it was held, in affirmance of said 
judgment, the questions of negligence and contributory negli- 
gence had been foreclosed by the jury’s verdict, there being 
substantial evidence in support thereof. (Davidson, Adm’x 
v. Huerby et al., Wash. Supreme Ct.).. {| 702,726. 


Backing Automobile Out of Driveway.—Where plaintiff pedes- 
trian was injured when defendant backed his automobile 
out of a driveway across the sidewalk on which she was 
walking, it was held, after judgment for plaintiff, reversible 
error for the court to call to the attention of the jury two 
sections of the traffic laws without instructing as to their 
applicability to the case. (Blaine v. Yeager, Ohio Ct. of 
App.).. . 702,715. 


Failure to Guard Open Manhole.—A judgment of the lower 
court dismissing plaintiffs’ complaint which charged de- 
fendant with a negligent failure to guard an open manhole 
was reversed on the ground that the question of plaintiff 
driver’s negligence should have been submitted to the jury 
as an issue of fact. (McKittrich et al. v. The New York 
Edison Company, N. Y. Supreme Ct., App. Div.). . . 702,702. 


Municipality’s Liability for Injury to Fireman.—Where plain- 


tiff while a member of the fire department was injured, it 
was held that the facts that the city used a separate shop 
and force of men for maintaining the equipment, that it had 
a contract to furnish fire protection for a consideration to 
small communities, and that it violated the law in failing 
to equip its vehicles with efficient brakes were not sufficient 
to take the case out of the operation of the rule that a city 
is not liable for its torts committed in a governmental 
capacity. (City of Indianapolis v. Butzke, Ind. Supreme Ct.) 
{ 702,730. 


Collision Between Snow Plow and Automobile.—Where plain- 


tiff, as guest in an automobile, which collided with the snow 
olow approaching from the opposite direction on the center 
street car track on which the automobile was traveling, was 
awarded a verdict by jury for his injuries, the appeal court 
overruled defendant’s exceptions, the evidence having been 
conflicting and the jury having been properly instructed. 
(Arlia v. United Electric Railways Company, R. I. Supreme 
Ct.).. .§ 702,705. 


Collision on Curve.—Plaintiff sought to recover damages for 


the wrongful death of her husband which resulted from a 
collision on a curve between the truck in which he was 
riding and defendant’s truck. After analyzing the evidence, 
the appeal court held the issue of defendants’ negligence was 
for the determination of a jury and reversed the trial court’s 
action in directing a verdict in their favor. (Ross, Adm’x 


v. Carroll, Neb. Supreme Ct.)... 702,728. 


Collision Between Two Trucks.—In a suit brought by plaintiff 


to recover damages arising out of a collision between a truck 
which he was driving and a truck owned by defendant, the 
court refused to permit defendant to re-litigate the issues of 
its negligence and plaintiff’s contributory negligence on the 
ground that a judgment recovered by plaintiff's employer 
against defendant in a suit arising out of the same accident 
was res judicata as to those issues. (Elder v. New York & 
Pennsylvania Motor Express, Inc., N. Y. Supreme Ct., App. 
Div.) . . .] 702,701. 


Collision Between Automobile and Truck.—Plaintiff sought to 


recover for the homicide of her husband alleged to have 
been caused by the negligent operation of a truck by de- 
fendant’s agent which resulted in a collision with the auto- 
mobile in which deceased was riding. The judgment of the 
trial court, entered upon a verdict returned by the jury, was 
affirmed upon appeal, the court finding no errors in in- 
structions. (Coble v. Georgia Motor Express, Inc., Ga. Ct. 
of App.).. .§ 702,717. 


Bridge Washed Out.—Plaintiff’s petition alleging that defend- 


ant allowed a public bridge to remain in a defective condi- 
tion without warning the traveling public was held not to 
be subject to demurrer since the petition contained allega- 
tions of facts which were relevant in determining whether 
plaintiff was himself in the exercise of ordinary care for 
his own safety. (Decatur County v. Tampa Wholesale Liquor 
Co., Ga. Ct. of App.).. 702,699. 


Wrongful Death of Minor.—Where defendant testified that he 


was traveling about eighteen or twenty miles an hour, that 
he had a clear view of the small boy who was struck by 
his pickup truck from the moment he started to cross the 
street, and that all he did was take his foot off the gas, he 
was held responsible for the wrongful death of the child. 
(Byington et ux. v. Horton, Sr., Idaho Supreme Ct.) 

q 702,709. 
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Preempted Intersection.—A judgment recovered by plaintiff 
in a suit arising out of an intersection collision between 
an automobile driven by plaintiff and a truck owned by 
defendant was reversed on appeal, the court holding that 
the trial judge erred in failing to instruct the jury as to the 
rights of the driver first entering the intersection. (Riser 
v. Herr, Okla. Supreme Ct.)...{] 702,722. 


Contributory Negligence at Intersection—Where plaintiff, 
driving a heavily loaded truck, saw defendants approaching 
in a truck on the intersecting road while he was still 150 
feet from the intersection, but proceeded ahead without 
slackening speed or applying his brakes, he was denied re- 
covery for personal injuries sustained in the ensuing col- 
lision, although defendant driver was also negligent. 


(Whittaker v. Hanifin, Neb. Supreme Ct.).. § 702,729. 


Turning from Side Street to Through Street.—Plaintiff sought 
to recover for damages to his automobile which occurred 
when an employee of defendant drove defendant’s auto- 
mobile from a side street onto the through street on which 
he was traveling and collided with his car. The judgment 
against the car owner was affirmed, but the judgment 
against the employee was reversed because the court refused 
to reopen a default judgment after material amendment of 
the petition. (Elrod et al. v. Hulett, Ga. Ct. of App.) 

{ 702,716. 


Bus and Automobile Collision—Where plaintiff collided with 
defendant’s southbound bus while turning into a main road 
pursuant to traveling north and recovered a judgment for 
personal injuries sustained, the court on appeal affirmed 
said judgment holding that instructions requested by de- 
fendant were properly rejected and that the instructions as 
given were not erroneous. (Wilcox v. Christian and Mission- 
ary Alliance et al., N, J. Ct. of Err. and App.): . | 702,725. 


Aiding in the Apprehension of Criminals —Where a newspaper 
company’s employee, a driver of a delivery truck, injured 
plaintiff while chasing a traffic violator at the command of 
a policeman, said newspaper company was exonerated from 
liability the court holding that the driver had become an 
employee of the government for the purpose of apprehend- 
ing the traffic violator. (Balinovic v. The Evening Star News- 
paper Company, U.S. Ct. of App., Dist. of Col.). . .§ 702,713. 


Master and Servant Relationship.—Plaintiff was injured in a 
collision between the car in which he was riding and a 
truck driven by defendant’s employee. A judgment in favor 
of plaintiff entered on a verdict of the jury was affirmed, 
the evidence as to whether the truck driver was acting 
within the scope of his employment at the time of the 
collision being conflicting. (Pierce v. Bisesi, d. b. a. A. Bisesi 


& Sons, Ohio Ct. of App.).. § 702,714. 


Community Property of Husband and Wife.—A judgment and 
the proceeds therefrom recovered by a wife in an action for 
personal injuries were held to be the separate property of 
the wife and not within the purview of the community 
property statute; for this reason the contributory negligence 
of the husband could not be imputed to the wife who was 
riding with her husband at the time the injuries were sus- 
tained. (Frederickson & Watson Construction Company et al. 
v. Boyd et ux., Nev. Supreme Ct.).. {| 702,696. 


Bicycle Rider Injured.—In a suit brought to recover damages 
for personal injuries suffered by a minor while riding a 
bicycle, instructions given by the trial court at the request 
of defendant were found to be erroneous since they were 
based on a statute having no application to the facts in 
issue; notwithstanding this finding the court affirmed the 


judgment entered for defendant on the ground that syb. 9 
stantial justice had been done in the case and that the 
evidence warranted a verdict for defendant. (McVicker % 
Adwm’r v. Camp, Ohio Ct. of App.) .. . J 702,703. ’ 


Bus Passengers Stumbling over Suitcase in Aisle.—Plaintiffs, 


passengers on defendant’s bus, sought to recover for in. 
juries sustained when they stumbled over a suitcase in the 
aisle of the bus. A verdict was directed for the carrier, 7 
there being no evidence that the driver of the bus knew d 
that the object was in the aisle or that it had been there 
a sufficient time to charge him reasonably with notice of its 
presence. (Greer et vir. v. Public Service Coordinated Trans- 
port, N. J. Ct. of Err. & App.).. .§ 702,710. 


Specifications of Negligence.—Where the court overruled, with- 


out prejudice, defendants’ motion for an order requiring plain- 
tiff to file specifications of negligence, the court overruled 
their exception thereto, holding that they are free to renew 
their motion at a later time. (Brown, Adm’x v. Barnard et al,, 
N. H. Supreme Ct.).. .] 702,706. 


Inadequacy of Damages Awarded by Jury.—Where plaintiff's 


undisputed losses were greatly in excess of the damages 
awarded her by the jury and the verdict disclosed a failure 
of the jury to follow the court’s instructions, the appeal 
court reversed the trial court’s refusal to grant a new trial, 
The collision out of which the action arose occurred in the 
State of Michigan. (Reisberg v. Walters, U. S.C. C. A, 
6th C.)...9 702,711. 


Right of Administratrix to Serve Process on Secretary of State. 


—A statute permitting a resident of Tennessee to serve 
summons against a nonresident on the Secretary of State 
was construed to include nonresident administratrix, quali- 
fied in the State, there being a statute providing that she 
should be treated as a citizen of the State for the purposes 
of suing and being sued. (Hunt, Adm’x v. Noll, U.S.C. C.A, 
6th C.).. ¥ 702,712. 


Joinder of Insurer with Insured and His Employee.—The court 


construed the statute permitting the joinder of an insurer 
with the insured motor carrier in an action brought as a 
result of the negligence of insured’s truck driver to permit 
the joinder of the insurer in an action in which the offending 
driver was also joined. (Tarrant v. Davis et al., Ga. Ct. of 
App.).. § 702,718. 


Newly Discovered Evidence.—Where defendant moved for a 


new trial on the ground of newly discovered evidence, the 
court held that such motion was properly denied for the 
reason that defendant had not exercised due diligence in 
obtaining the new evidence before the trial and for the 
further reason that the evidence was not such as would 
probably change the result if a new trial were granted. 
(Missouri Pacific Transportation Company v. Simon, Ark. 
Supreme Ct.)...§ 702,723. 


Period for Filing Motion for New Trial.—Although appellant 


failed to file its motion for new trial within the required 
three days after verdict, the court was of the opinion that 
such filing was “unavoidably prevented” and properly con- 
sidered the assignments of error noted during the progress 
of the trial. (Missouri Pacific Railroad Company v. Moore, 
Ark. Supreme Ct.)...{ 702,727. 


Matters Determined in Former Appeal.—It was held that de- 


fendants could not raise the question of the court’s juris- 
diction and plaintiff's capacity to sue on a subsequent appeal 
of the case because these issues were in dispute on the 
first appeal and impliedly, if not expressly, determined there. 
(Belford v. Allen, Adm’r, Okla. Supreme Ct.). . | 702,731. 
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